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* *OGC Has Reviewed* 6 Jasmery 1955

M FOR: Deputy Assistant Director for Persomnel

:  Applicebility of Federal Ryployees' Puy
Regnlations to Employees of this Agsncy

1. In your memorandum you requested the opinion of this office
as to vhether subpart C of part 25 of the Foderal Employees' Pay
Regulations, as revised and appearing in the Federal Register for 2
Novenber 1954, should be considered as binding on this Agency or as
constituting & gaide to be followed by the Agemcy in the discretion
of the Director. . You raised this question in the comtext of your
statement that representatives of this office previocusly had informed
yxuo office that these regulations, prior to their revision, were
binding on the Agency in spite of the Ageacy specifically being ex-
empted from their application. You pointed out that this specific
atemption had been carried over to the revised regulations.

2. The regulations in question were issued by tbe Chalrman of
the C(ivil Service Ccemission pursuant to the autbority stated in
section 605 of the Pedsral Eeployees' Pay Act of 1945 (59 Stat. 295,
5 U,8.C. 901} (hereinafter called the Pay Act):

"Sec. 605. The Civil Service Commission is hereby
suthorized to issue suck regulstions, subjeet to
the approval of the President, as may be necessary

~ for the sdministraticn of the foregoing provisiens
of this Act insafar ss this Act affects officers
and employees in or under the executive branch of
the Goveroment”.

Section 25.202(8) of the regulations issued effective 31 October 1954
exempts the officers and employees of this Agency from the application
of the regulations. This same exemption appeared in earlier issuance:;
of the same regulatiom.

3. 8o far as we know, this office has not token the position that
this Agency was bound by the regulations issued by the Commission undar
the suthority of section 605 of the Pay Act despite the Comission's
exemption of the Agency from the epplication of those regulations. %
have taken the position that the Agemncy wae subject to certain parts
of the Mesic statute. Our conclusion in this regard is tesed on the
following. Section 101(a) of the Act, in relevant payt, provides that:
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"Subject to the exempitions specified in section 102 of
this Aect, titles IT and IIT of this Act shell apply (1)
: i an of £icor d_emplovees in or under the

Title IT deals with compensation for overtine and Title III deals witl
conpensation for night and bolidmy work. Scctiom 10L{:)} of the Act
provides that Title IV shall apply to officers and employees of the
grrorment occupylng pesitions subjeet to the Classification Act of
1583, as amended. Section 101{c) prevides that Title V shall apply o
officers and employees in or under the legislative or judicisl brench: s
o the govermment, subject to certain exerpiions not relevant bere.
Section 101{d) provides that Title VI shell apply to civilian officer:
and employees of the government--sgsin mibject to the =sxemptions set
out In section 102, The provieions of section 101{e) have no relevame
to the issue here. The exerptions to the statute are listed in sectitn
02, Among these the Centrel Intelligence Agency is not listed; nor
has it been listed in any amendments to the law enacted by the Congreis.

k. The Classification Act of 1923, as amended, has been amended
by the Classification Act of 1040 (63 Btet. 954, 5 U.8.C. 1071). Bec-
tion 202(16) of this Act exempts the Agency from its application. Frim
this and the mterial get out in the preceding paragraph, we conclude
that this Agency is subject to Title II {"Compensetion for Overtime™)
Title IXI ("Compensation for Night apd Holiday Work") and Title VI
("Miscellaneous Provisions") of the Pey Act. Conversaly, we conclude
the Agency not to be subject to Title I¥ ("Amendments to the Classifi-
cation Act of 1923", as amended) or Title V ("Employeas of Legislativi
or Judicial Branches"). However, it does not follow that, if the Civil
Service Cammission sees £it to exempt this Agency from sush regulations
as it mey issue bearing on the administration of these titles, the Agncy
is exempt from the titles themselves. It ic witbin the jurisdiction « 7
the Congress to enact laws and prescridbe to whom they shall epply. I
is within the Jurisdiction of the Comission to prescribe regulations
for the sdministration of these laws and to whom such regulations shal l
apply. In the instance at hand, the Congrens had decreced thet the
Agency shall be subject to certain parts of the law but the Commissior:
bad decided that the Agancy ahell be exemyt from the regulations per-
taining to the administration of those perts.

5. Admittedly this ic an ancmalous situation - engemdered, we a:e
led to believe, by the Camission’c irterpreting Section 10 of the Certrsl
Intelligence Agency Act of 1940 (6: Stat. 450, 50 U.S8.C. bo3(i)) as &=
empting the Agency from the Pay Act. But wimtever the ancsaly of the
aitwstion and vhatever the merits i the Chetrman's action giving rist
to it, the situstion obteine. While the Agency is bound by the cited
paxrts of the law, it is free to cbserve such of the resulstions issuec
for the administration of those parts es the Agency myy éeem appropricte,
It is not believed necessary that the ICI spprove the wbilizetion of ruca
regulations, this belng a mmtter properly within the paurview of the

Bepvt, Plrector {Administretion).
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